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Hong Kong Court grants temporary stay of enforcement of 

arbitral award 
 

KK Cheung 
 
In Baosteel Engineering & Technology Group Co. Ltd. v. China Zenith Chemical Group Ltd HCCT 7/2018, Hong Kong’s 
Court of First Instance (CFI) granted a temporary six month stay of execution of an order whereby the Plaintiff (BS), a 
Mainland company, was granted leave to enforce an arbitral award in Hong Kong. The stay was conditional upon the 
Defendant (CZ), a Hong Kong listed company, paying into Court the full amount due under the award or providing a 
bank guarantee for that sum. The Court dismissed CZ’s application to extend the stay beyond the six months and its 
application for leave to appeal against that dismissal.   
 
Background 

 
BS, CZ and CZ’s 90% subsidiary on the Mainland, (HH), had entered into a Debt Agreement for payment of fees in 
respect of the construction of a plant in the Mainland (Project).  An arbitral award dated 16 April 2017 (Award) was 
made in an arbitration between BS as claimant, and CZ and HH as respondents, under which CZ and HH were ordered 
to jointly and severally pay RMB19.44 million of outstanding fees to BS. On 7 February 2018, the Hong Kong Court 
granted BS leave to enforce the Award in Hong Kong (Enforcement Order). 
 
Grounds for stay application 

 
CZ applied for a stay of enforcement of the Award in Hong Kong on that basis that HH had a cross-claim against BS in 
a Mainland court for damages arising out of HH’s claim in respect of defective and unfit designs provided by BS for the 
Project, pursuant to an agreement between HH and BS (Project Defects Claim). The Project Defects Claim fell outside 
the scope of the arbitration clause in the Debt Agreement and arose out of a separate agreement between HH and BS. 
BS had challenged the jurisdiction of the Mainland court and a decision on that challenge was awaited.  
 
CZ claimed that as the Project Defects Claim arose out of the Project, and the work carried out by BS for the Project, 
the cross-claim by HH in respect of the defects in BS’s work arose out of the same subject matter as the Award. CZ 
argued that if HH’s claims were successful and made the subject matter of a Mainland Court PRC judgment, the PRC 
judgment debt should be set-off against the Award in favour of BS, to fully extinguish any sum which may be payable 
by CZ to BS under the Award, as the amount of the Project Defects Claim (RMB32.97 million) exceeded the Award of 
RMB19.44 million. 
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Court’s decision on 11 July 2018 

 
On 11 July 2018, Hong Kong’s CFI “with some reluctance” granted a temporary stay of the Award for six months from 
that date, on the condition that CZ pay the full amount of the Award into Court or provide a bank guarantee for that 
amount. The Court held that: 
 

 The  alleged cross-claim and set-off was sought to be asserted, not by CZ, which was the party already 
ordered to be jointly and severally liable for payment under the Award, but by HH. 
 

 CZ’s liability to pay arose as early as 16 April 2017, when the Award was made. BS was entitled, as judgment 
creditor, to enforce the Award against any available assets of CZ in Hong Kong, pursuant to the leave granted 
under the Enforcement Order made in February 2018. The fact that there were ongoing and yet unconcluded 
proceedings on the Mainland for liquidated damages alleged by HH to be due, was not in itself a valid ground 
to resist or delay enforcement of the Award. There was no concrete or realistic date as to when any judgment 
may be delivered in the Mainland proceedings.   

 

 BS, as the judgment creditor under the Award, would be unfairly prejudiced if enforcement of the Award in 
Hong Kong was delayed due to claims made by HH on the Mainland, on the basis that it may result in a 
Mainland judgment in the indefinite future and which may give rise to BS’s liability to pay HH an amount 
exceeding that payable by CZ to BS under the Award.  

 

 There was no evidence that BS would not be able to pay a Mainland judgment, if and when such judgment 
was issued.   

 

 At most, CZ claimed that even if HH could recover the PRC judgment debt from BS on the Mainland, due to 
Mainland foreign exchange controls, HH would not be able to reimburse CZ in Hong Kong. 

 
Court’s decision on 7 January 2019 

 
The CFI refused CZ’s application to extend the stay of enforcement beyond six months because: 
 

 CZ had not been able to show that a judgment in the Mainland proceedings would be handed down in the 
fixed foreseeable future, whereby BS’s entitlement to payment from CZ under the Award would be affected. In 
the Court’s experience, there may be another twelve months at least from the conclusion of the trial until 
judgment was handed down and then the conclusion of any further appeal.  

 

 There was no good reason why as judgment creditor, BS’s right to enforce the Award should be further 
delayed and prejudiced. The fact that CZ may not be able to recover any payment from BS in Hong Kong due 
to foreign exchange control was only speculative. 

 

 Any set off raised in the Mainland proceedings was raised by HH and not CZ. 
 

 The argument of double recovery would only arise if HH succeeded in obtaining a judgment against BS and 
BS sought to recover from either HH or CZ the full amount BS recovered from CZ under the Award (or which 
HH set-off from any judgment sum in its favour in the Mainland). 

 
Court’s decision on 10 January 2019 

 
CZ sought leave to appeal against the Court’s exercise of discretion on 7 January 2019 (referred to above) whereby it 
refused to extend the six month stay. The Court refused to grant leave holding: 
 

 CZ had a high threshold to surmount. 
 

 CZ was severally liable under the Award and BS was entitled to enforce it against any available assets of CZ 
in Hong Kong. 

 

 The set-off sought to be asserted in the Mainland was asserted by HH, a separate legal entity, albeit a 
subsidiary of CZ.   

 

 The Court was entitled to consider the likely overall delay that may be occasioned if a further stay was 
granted, and what may be the likely consequences, including the likelihood of a judgment being issued in the 
foreseeable future and the likelihood and effect of an appeal against such judgment.  
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 There was no evidence that CZ would not be able to recover from BS any amount required to be repaid by it 
to CZ from the Award. 

 

 It would not be just and equitable for a further stay to be granted and for enforcement of the judgment to be 
further delayed. 

 
Comments 

 
This judgment makes it clear that the Courts will not easily grant a stay of enforcement of an arbitral award and in 
deciding whether to grant a stay will consider the likely overall delay and likely consequences if a stay is granted.   
It is not clear from the judgment whether CZ has complied with the condition for granting the stay by paying into Court 
the full amount due under the award or providing a bank guarantee for that sum. If it did, BS can now just apply for 
payment out or enforce the bank guarantee for satisfying the Award. The time and costs for any enforcement 
proceedings against CZ will be saved. 
 
 
 
 

Expert reports within expert reports and the need for leave 

to adduce them 
 

Justin Yuen 
 
On 28 January 2019, the Court of First Instance ruled in Sun Cheong Construction Company Ltd v The Incorporated 
Owners of King Fu, Ho Fu, Ki Fu & Ka Fu Buildings [2019] HKCFI 236, that assessment/survey reports attached to an 
expert report were inadmissible on the basis that although leave had been given to adduce the expert report, it had not 
been given to adduce the assessment/survey reports attached to it. The Court pointed out that expert evidence is not 
only evidence of opinion, but also factual evidence which goes to an expert issue. 
 
Since the trial of the case was due to take place on 13 February 2019, the Defendant applied for an urgent appeal 
against the decision and the Court of Appeal allowed the appeal on 8 February 2019. 
 
Background 

 
The Plaintiff (Contractor) was engaged by the Defendant (Owners) to repair external walls and internal common parts 
of the Buildings, and upgrade drainage and water supply systems. The Contractor claimed outstanding costs of works 
carried out, and the Owners counterclaimed for defective works. 
 
The Court granted the parties leave, under Rules of High Court Order 38 rule 36 (2015 Order) to adduce expert 
evidence on quantum and, in respect of the Owners’ complaint of defects, on (i) structural engineering, and (ii) infrared 
thermography.  
 
Pursuant to the 2015 Order, Dr Chan served an expert report, as a structural engineering expert witness on behalf of 
the Owners. In Dr Chan’s report, he appended a number of “assessment” and “condition survey” reports (Reports) 
prepared by Wong & Cheng Consulting Engineers Limited (WC) for the Owners prior to the 2015 Order. The Reports 
referred to the condition of the pipe and drainage system, external walls, concrete structure at various locations, 
structural condition of the external walls, and water leakage at various locations of the Buildings. The Reports had not 
been disclosed by the Owners in their Lists of Documents and not dealt with by factual witnesses in their statements. 
 
The Contractor applied to have the Reports excluded as inadmissible evidence, on the basis that leave was never 
obtained for the Owners to adduce and rely on them as expert evidence.  
 
Court of First Instance (CFI) decision 
 

The Court ordered that the Reports were inadmissible as expert evidence, holding as follows: 
 

 The position is clear. RHC Order 38 rule 36(1) states that except with leave of the court or where the parties 
agree,  no expert evidence may be adduced at the trial unless the party seeking to adduce the evidence has 
applied for directions under rule 37 or 41 (whichever is appropriate) and has complied with any direction. 
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 Parties and their legal representatives have a duty to assist the Court in formulating the appropriate expert 
directions and to ensure that, once given, the directions are strictly adhered to. 
 

 It was surprising, and the Court was somewhat dismayed, that the Owners and their legal advisors had 
chosen to withhold from the Contractor and the court, at the time when directions for expert evidence was 
sought in November 2015, that the Reports had been compiled and had been intended to be used by the 
Owners as expert evidence at trial.  

 

 As regards the Owners’ argument that the Reports were not expert reports as such, but merely 
“contemporaneous records” of facts and observations made as to the conditions of the Buildings, if those 
Reports did form factual evidence and nothing more, they should have been disclosed by the Owners in their 
List of Documents and dealt with by the factual witnesses in their statements, but that had not been done.  

 

 Expert evidence is not only evidence of opinion, but also factual evidence which goes to an expert issue.  
Where the expert is drawing an inference from the facts, on the basis of his expertise, specialist knowledge 
and experience, that is part of his expert evidence, for which leave of the court and directions given by the 
court under Order 38 are required. Evidence of fact given by an expert, the observation, comprehension or 
description of which require expertise, should rightly be included in expert evidence.  

 

 Leave of the court had been granted for Dr Chan to be appointed as the Owners’ expert on structural 
engineering. The Owners had never been granted leave to adduce any other expert evidence of WC or any 
other engineer of WC, on structural engineering or on infrared thermography. WC as a limited company could 
not have any “expertise” or specialist knowledge to proffer as expert witness.  

 

 The conduct of hammer tapping, infrared and other tests as referred to in the Reports required experience and 
the employment of skills and specialist knowledge. The Reports did not specify the individual(s) who had 
carried out the tests, what their relevant experience was, the detailed methodology they employed, their 
manner of analysis of the test results, or who had made the conclusions and compiled the Reports. 
 

 Furthermore, Dr Chan was not called as expert on infrared technology or thermography. Therefore his opinion, 
conclusions and inferences based on and made from the Reports were outside his own field of accepted 
expertise. 

 

 To the extent that references were made to the Reports in Dr Chan’s reports, and to the extent that Dr Chan’s 
expert evidence was purely reliant on hearsay evidence without his own detailed and expertise analysis and 
explanation, that would be a question that went to the weight (if any) to be attached to Dr Chan’s report and 
what remained of his evidence.  

 

 Dr Chan’s ability to fully understand the duties he owed to the court as an independent expert would also have 
to be considered, in light of his reliance on non-expert evidence or inadmissible evidence, and his lack of full 
disclosure of the individuals on whom he relied on in the compilation of his expert report and his expert 
evidence.  

 
Court of Appeal decision 

 
On appeal, the Defendant conceded that the Reports were expert evidence and the only question was whether leave to 
adduce the Reports had been granted under the 2015 Order.  
 
The Court of Appeal overturned the CFI’s decision and ruled that no separate leave was required on the ground that 
the CFI’s criticism of Dr Chan’s expert conclusion went to the quality and weight of his evidence, not admissibility. It 
was apparent from his report that he had some involvement in the tests carried out and the preparation of the Reports.  
 
Regarding the infrared thermography report, since it was not within Dr Chan’s expertise, the Defendant accepted that 
leave should be sought to adduce such evidence and would not seek to rely on those parts relating to the infrared 
testing. 
 
The Court of Appeal refused to disturb the CFI’s order awarding costs of the application to the Contractor since the CFI 
would appear to have been side-tracked by a bad point taken up by the Owners which took up much time in the 
hearing below. 
 
Comments 

 
This case provides useful guidance as to the difference between factual and expert evidence, which is sometimes 
difficult to distinguish.  
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It is also a good reminder to practitioners that when seeking leave to adduce expert evidence, if the expert evidence 
has already been prepared, it should be made known to the Court so that leave given will include that evidence.  
 
Experts should also note that their evidence is given in their personal capacity. As can be seen from the judgment, a 
limited company could not have any “expertise” or specialist knowledge to proffer as expert witness. We have just seen 
too many draft expert reports which purported to be prepared by some unknown individuals from a consulting firm. 
 
 
 
 

Court of Appeal rules that difficulty in proving locus does 

not render arbitration agreement incapable of being 

performed  
 

Joseph Chung 
 
In Chu Kong v Lau Wing Yan & Ors, CACV 105/2018, the 4th Defendant appealed against the Court of First Instance’s 
order, refusing its application to stay the action against it pending arbitration, pursuant to section 20(1) of the Arbitration 
Ordinance (Cap 609). The Court of Appeal allowed the appeal and stayed the proceedings in favour of arbitration. The 
Court of Appeal held that whether the Plaintiff had locus to bring arbitration proceedings derivatively on the company’s 
behalf was a matter falling within the disputes between the parties covered by the arbitration agreement and the fact 
that the Plaintiff might have difficulty on locus would not render the arbitration agreement incapable of being performed.  
 
Background 

 
The action was a multiple derivative action brought by the Plaintiff on behalf of a company, the 7 th Defendant. The 
company entered into a Bareboat Charter with the 4th Defendant agreeing to buy its vessel. Clause 30(a) of the 
contract contained an arbitration clause stipulating that “any dispute arising out of or in connection with this Contract 
shall be referred to arbitration in London in accordance with the Arbitration Act 1996”.  
 
Subsequently, the company’s sole director (the 3rd Defendant), on behalf of the Company, entered into a supplemental 
agreement with the 2nd and 4th Defendants, whereby the 2nd Defendant substituted the company as the buyer of the 
vessel (the Supplemental Agreement). Clause 4 of the Supplemental Agreement expressly incorporated the arbitration 
clause of the contract, rendering it applicable to the Supplemental Agreement “as if [it] were set out in full”. 
 
The Plaintiff, as ultimate owner and indirect shareholder of 40% of the Company, commenced this multiple derivative 
action on the company’s behalf. It alleged that the 3rd Defendant had breached her fiduciary duties and duties of fidelity 
and good faith owed to the company by causing the company to enter into the Supplemental Agreement and that the 
Plaintiff had no prior knowledge of the Supplemental Agreement, had never consented to it and that the 1st and 2nd 
Defendants were complicit with the 3rd Defendant in the misappropriation of the company’s assets.. The Plaintiff sought 
a declaration against both the 2nd and 4th Defendants that the Supplemental Agreement was void and unenforceable.  
 
Court of First Instance decision 

 
The Court of First instance refused to stay the action against the 4th Defendant on the following grounds: 
 

(1) there was no substantive dispute between the Plaintiff/the Company and the 4th Defendant because the 4th 
Defendant was joined essentially as a nominal defendant; and  

 
(2) it was impermissible for the Plaintiff to commence arbitration proceedings against the 4th Defendant 

derivatively on behalf of the company. 
 
Court of Appeal decision 

 
The Court of Appeal referred to the relevant provisions of Cap 609, namely section 20(1) of the Arbitration Ordinance, 
which adopts Article 8 of the UNCITRAL Model Law, and which states that: 
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“A court before which an action is brought in a matter which is the subject of an arbitration agreement shall … 
refer the parties to arbitration unless it finds that the agreement is null and void, inoperative or incapable of 
being performed.” 
 

The requirement to stay an action for arbitration under section 20(1), as the Court of Appeal said, is mandatory. 
 
The Court of Appeal referred to how the court approaches a stay application under section 20(1) of Cap 609, namely 
by asking four questions: 
 

(1) Is the arbitration clause an arbitration agreement? 
(2) Is the arbitration agreement null and void, inoperative or incapable of being performed? 
(3) Is there in reality a dispute or difference between the parties? 
(4) Is the dispute or difference between the parties within the ambit of the arbitration agreement? 

 
Here, there was no dispute that the arbitration clause incorporated into the Supplemental Agreement was an arbitration 
agreement, that it was valid and operative and that the validity of the Supplemental Agreement fell within its ambit. The 
issues in dispute were whether there was a substantive dispute between the Plaintiff/the Company and the 4th 
Defendant and whether the arbitration agreement incorporated into the Supplemental Agreement was incapable of 
being performed.   
 
The Court of Appeal allowed the appeal, and ordered that the Plaintiff’s action against the 4th Defendant be stayed 
pending arbitration, as it found as follows:- 
 

 In determining if the declaration sought against the 4th Defendant should be granted on the basis that the 
Supplemental Agreement was void and unenforceable vis-a-vis the 4th Defendant, fact sensitive questions 
regarding the actual/ apparent authority of the Company’s sole director as well as the 4th Defendant’s 
knowledge of it could only be resolved with evidence from all protagonists. The 4th Defendant was not 
therefore a nominal party, and the disputes between the Plaintiff/ the Company and 4th Defendant were real 
and substantive. 
 

 The Plaintiff argued that as the law in Hong Kong currently stood, he could not commence an arbitration 
derivatively on the Company’s behalf and the 4th Defendant would take issue with the Plaintiff’s locus if he 
were to do so. Arbitration, the Plaintiff argued, was not therefore a viable option to resolve the parties’ dispute. 
However, under s.20(1) of Cap 609, the court must stay the action unless it finds the arbitration agreement to 
be void, inoperative and incapable of being performed.  If, after the action against the 4th Defendant was 
stayed, the Plaintiff were to commence arbitration against the 4th Defendant on the Company’s behalf, 
concurrently with the present action and the 4th Defendant were to raise the question of the Plaintiff’s locus in 
bringing the arbitration derivatively on behalf of the Company, then this issue would eminently be a matter 
falling within the disputes between the parties covered by the arbitration agreement.  

 

 The fact that the Plaintiff might have difficulty on the locus issue would not render the arbitration agreement 
incorporated into the Supplemental Agreement incapable of being performed.  

 
Comments 

 
The Court of Appeal’s decision is not surprising. Taking issue on the locus of the Plaintiff can be regarded as a 
challenge on the competence of the arbitral tribunal under section 34 of the Arbitration Ordinance. Section 34(1) 
provides that the arbitral tribunal may rule on its own jurisdiction, including any objections with respect to the existence 
or validity of the arbitration agreement. 
 
 
 
 

England’s Court of Appeal held that liability cap had been 

incorporated into the contract  
 

KK Cheung 
 
In Arcadis Consulting (UK) Ltd (formerly called Hyder Consulting (UK) Ltd) v AMEC (BCS) Ltd (formerly called CV 
Buchan Ltd) [2018] EWCA Civ 2222, England’s Court of Appeal overturned the High Court’s decision and held that 
terms and conditions had been incorporated into the contract between the parties, including a clause limiting the 
consultant’s (i.e. Hyder’s) liability for defective work.      
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Background 

 
Buchan acted as specialist concrete sub-contractor on two large projects, namely Wellcome Building and Castlepoint 
Car Park. Buchan engaged Hyder to carry out certain design works in connection with those projects, in anticipation of 
a wider agreement between the parties. There were discussions between the parties over many months on various 
topics, including a cap on Hyder’s liability. Some of the most relevant correspondence between the parties is referred to 
below.  
 
On 8 November 2001, Buchan sent a number of documents to Hyder by email, including a draft protocol agreement 
and terms and conditions (which included a condition 2A limiting Hyder’s liability for defective work and to the lesser of 
reasonable direct costs of repair, renewal and/or reinstatement or a specific sum, which sum had been left blank. The 
email stated “we intend to use the documents for the Wellcome Building works subject to your agreement…”  
 
In its letter dated 13 November 2001, Buchan anticipated agreement on the protocol agreement within two weeks and 
instructed Hyder to start work on the design for the Wellcome Building. It read, “Your work done under this instruction is 
to be on the basis of our instructions from Wates and the conditions and terms detailed in the Protocol Agreement, 
Design Consultancy Terms and Conditions in your possession at present… Once the Agreements are executed their 
terms and conditions shall supersede this letter and shall govern any work done retrospectively.” 

 
On 6 March 2002, Buchan sent two critical letters to Hyder regarding the Castlepoint Car Park project.  In its first 6 
March letter it wrote, “….We have received an initial letter of intent for this project. The letter includes an instruction to 
commence work. Accordingly, we confirm our instructions to yourselves to commence design and detailing work. Your 
work is to be carried out in accordance to the Protocol Agreement and Terms and Conditions associated that we are 
currently working under with yourselves… Once the Agreement is executed and the Schedules for this project 
completed, their terms and conditions shall supersede this letter and shall govern any work done retrospectively.” The 
second 6 March letter stated “….We consider that the Protocol Agreement, Terms and Conditions , Contract Schedules 
and Instructions documents should apply to all work executed for ourselves. ….There are some minor amendments, in 
particular to the limitation of liability clause. We believe that they should be acceptable to yourselves. We trust that you 
will be able to agree execution of the Protocol Agreement and would appreciate your confirmation.”  One of the 
schedules attached to the letter proposed a limitation of Hyder’s liability of £610,515.   
   
In its fax dated 8 March 2002 and letter dated 22 March 2002, Hyder thanked Buchan for the instructions to commence 
design and detailing work.  It was common ground that in that fax and letter, Hyder was referring to the first 6 March 
letter and not the second 6 March letter. 
 
High Court decision  

 
Buchan claimed against Hyder in respect of alleged defects in respect of the Castlepoint project and the High Court 
held that there was a contract between the parties, created by Buchan’s first 6 March 2002 letter and Hyder’s 
acceptance of it, either by its subsequent correspondence or its conduct in commencing work. The Court, however, 
found that no set of terms and conditions had been incorporated into the contract because Hyder had failed to accept 
those terms clearly and unequivocally. Hence Hyder’s liability was unlimited.  
 
Court of Appeal decision 

 
Hyder appealed to the Court of Appeal. The central question was whether the terms and conditions sent from Buchan 
to Hyder on 8 November 2001 (November Terms), referred to above, had been incorporated by reference into the 
contract. The Court of Appeal held that they had. 
 
The Court of Appeal held that:  
 

 As a matter of construction, the first 6 March 2002 letter was a request to start work on all of the terms as set 
out in that letter of intent. It was an “if” contract because in the letter Buchan requested Hyder to carry out a 
certain performance and promised Hyder that, if it did so, Hyder would receive a certain performance in return. 
It was a standing offer, which if acted on before it lapsed or was lawfully withdrawn, would result in a binding 
contract.  
 

 Hyder accepted Buchan’s offer in its 8 March 2002 or 22 March 2002 letter. In any event, Hyder’s conduct in 
undertaking the work was acceptance by conduct. The judge below had placed too much emphasis on the 
fact that Hyder did not use the word “accept” in either of its letters and was wrong in law to claim that Hyder 
had to expressly mention specific parts of the terms in its acceptance in order to indicate it accepted every 
element of the first 6 March 2002 letter.  
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 The judge below had erred in considering it a necessary precondition for the parties to have previously 
reached a concluded agreement on a finalized set of terms and conditions (for the purpose of the Protocol 
Agreement) before the correspondence between the parties could create a legal relationship between them. 
The legal relationship arose as soon as Hyder accepted Buchan’s offer for consideration in the form of the 
interim contract.     
 

 The law simply requires the assent to be final and unqualified. In this case, there was no evidence of a 
rejection of any of the terms or a counter-offer. Therefore once the judge had found that there was acceptance 
by conduct, it followed that Hyder unequivocally accepted all of the terms in that letter.  Therefore the Contract 
included the term that the work was “to be carried out in accordance to … the Terms and Conditions 
associated that [the parties] are currently working under”. The Court was then bound to determine what, if any, 
terms and conditions had been incorporated.  

 

 The judge below had failed to distinguish between the interim contract under which the parties were currently 
working and the Final Contract (or protocol), the terms of which would supersede the interim contract once 
agreed. It was clear that once the final terms had been agreed, they were to supersede the interim terms for 
the purpose of all projects.  
 

 The 8 November 2001 email (referred to above) was an offer of the November Terms. Hyder either accepted 
the November Terms by its conduct in starting work shortly after 13 November 2001 or via its correspondence 
with Buchan, which made it clear that that it was the November Terms which had been accepted by Hyder and 
were being worked under.  It was those terms that were being referred to in the first 6 March 2002 letter and 
which were incorporated by reference into the contract.  
 

The judge below had been wrong to conclude that on an objective analysis of the correspondence, the court could not 
conclude that the parties had an intention of being bound by a term that limited Hyder’s liability. Any liability of Hyder to 
Buchan was subject to the limitation of liability in the November Terms.  
 
Comments 

 
This judgment highlights the dangers of commencing works before contractual terms and conditions are finalized and 
where an interim arrangement is in place and the need for the utmost care when negotiating contractual terms. 
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